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INSURED STABBED BY WIFE 


Administratrix’ Action for Proceeds 


During an altercation over another woman, an 
insured was stabbed by his wife and died as the result 
of the injuries so inflicted. The wife was convicted in 
a criminal proceeding and was sentenced, although the 
exact nature of the charge does not appear on this 
record. Subsequently, the administratrix of the in- 
sured’s estate, who was his mother-in-law, brought an 
action against the insurance company under his policy 
to recover both the regular death benefit and the acci- 
dental death benefit. The insurer denied liability, 
claiming that if the administratrix should be paid the 
proceeds of the policy, the wife of the insured might 

Please Route to: thereby profit by her own wrong in violation of the 
principle which prevents one who murders the owner 
of property from inheriting any part of his estate. 


Person Entitled to Recover 

In Hopkins, Admx. v. Metropolitan Life Insurance 
Company, the St. Louis Court of Appeals of Missouri 
held that upon the death of the insured, the contractual 
obligation of the insurer to pay the benefits due under 
the policy was the same whether death resulted from 
violence or natural causes. Conceding that the widow 
of the insured is not entitled to the proceeds of the 
policy, the proper person to whom such proceeds are 
to be paid is the administratrix of the deceased’s estate, 
said administratrix to distribute the same to the cred- 
itors and proper heirs under order of the probate court. 
There is no reason why this court should assume that 
the probate court would violate the law by making any 
award to the widow. 


Accidental Death 


Upon conflicting evidence as to who started the 
altercation, the wife of the insured being the only eye- 
witness thereto and her testimony in the criminal trial 
and that given by deposition being inconsistent, the 
jury found that the death of the insured was accidental. 
Had he been the aggressor, the rule is that his death 
cannot be said to be accidental, but if his wife was the 
aggressor, as the jury found, then his death could be 
said to be accidental. 

The judgment entered in favor of plaintiff in the 
lower court was affirmed. See {| 502,105. 
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% FIRE AND CASUALTY *% 


Appraisal after Loss—Limitations.—The failure of the insured 
to obtain an appraisal after the destruction of the insured 
goods by fire and to bring an action within the time limited 
by the policy and the laws of the state prevented his re- 
covery, the requirement as to appraisal being a condition 
precedent to the right to sue. (Barton v. The Automobile 
Ins. Co. of Hartford, Mass. Supreme Jud. Ct.).. . 300,554. 


Coverage of Public Liability Policies—Injuries sustained by 
plaintiff when he fell down an elevator shaft after mis- 
takenly entering a door which he thought led to the wash- 
room were not covered by a public liability policy which 
excluded all accidents caused by or due to the existence of 
an elevator shaft or equipment. (Hagarty v. William Akers, 
Jr. Co., Inc., New Amsterdam Casualty Co., Garnishee, Pa. 
Supreme Ct.).. . 300,555. 


Appeal Premature.—Appeal from order of District Court for 
Eastern District of Pennsylvania allowing amendment to 
petition and reforming contract in accord therewith while 
action was pending new trial ordered on previous appeal 
was held to be premature under rules of procedure. The 
action was under two burglary policies. (Cohen, t. a. Stew- 
art’s Jewelry ee v. Globe Indemnity Co., U. S. C. C. A, 
3rd C.).. .§ 300,556. 


Customer in Cafeteria Injured.—Customer in cafeteria on whom 
waiter negligently spilled hot coffee was allowed to recover 
damages against such cafeteria and its insurance carrier, 
although an amount awarded for injury to her eye was 
deleted on appeal, medical testimony refuting such claim. 
(Miller v. Holsum Cafeteria, Inc., Maryland Casualty Co., 
Appellant, La. Ct. of App.).. . 300,557. 


Cancellation of Policy.—Upon receipt of the insured’s request 
that its policy of fire insurance be canceled, the insurer 
complied therewith and the cancellation was effective al- 
though a pledgee who was named in the loss payable clause 
did not consent to such immediate cancellation. (Eicher- 
Woodland Co., Inc. v. Buffalo Ins. Co. of N. Y., La. Supreme 
Ct.).. .J 300,558. 


Broker’s Right to Commissions.—A broker who had negotiated 
with an insurer to obtain public liability and property dam- 
age policies for defendant was entitled to recover damages 
against said defendant where the latter refused to accept 
such policies unless they were written through another 
broker. (Clinchy v. Grandview Dairy, Inc., N. Y. Supreme 
Ct., App. Div.).. . J 300,559. 


By Whom a Issued.—Recovery was denied under a fire 


policy issued by one who did not become an agent for the 
defendant insurance company until sometime subsequently, 
said policy having been surrendered by plaintiff to the agent 
of the company. (The Connecticut Fire Ins. Co. v. Baker, 
Ky. Ct. of App.).. . J 300,560. 


* NEGLIGENCE 
(Other than Automobile) 


Stores and Shops.—Plaintiff was injured when she fell on a 
public sidewalk in front of defendant’s store. An areaway 
maintained by defendant adjacent to the sidewalk was cov- 
ered with crushed limestone, and frequently pieces of stone 
would get on the public sidewalk. Plaintiff fell as the result 
of stepping on a piece of stone. The court concluded that 
plaintiff was guilty of contributory negligence as a matter 
of law and reversed a judgment entered in her favor. (Cada- 
gan v. The Great Atlantic & Pacific Tea Co., d.b.a. A. & P. 
Super Market, Mich. Supreme Ct.) .. . 402,383. 


Es:alators.—Plaintiff, a minor, sustained injury when his fingers 
became caught in a moving escalator in defendant’s store. 
The court held that the failure upon the part of defendant 
to have employees at hand for the purpose of stopping the 
machinery with reasonable promptness, in case of accident, 
was a circumstance upon which the jury was entitled to 


pass in determining the issue of negligence. The duty of 
defendant as a common carrier to provide for the Passenger’s 
safety was a continuing duty, and the carrier-passenger 
relationship when coupled with an emergency, imposed a 
legal duty to render such aid to the imperiled passenger as 
was necessary to prevent his injury or a serious aggravation 
thereof. (L. S. Ayres & Co. v. Hicks, etc., Ind. App. Ct.) 
.. . 402,396. 


Icy Crosswalk—Pedestrian Injured.—Where plaintiff sued de- 
fendant city to recover damages for injuries sustained when 
she fell on an icy crosswalk at an intersection, the court 
held that the evidence was sufficient to justify submission 
of the case to the jury. Judgment for plaintiff was affirmed. 
(City and County of Denver v. Caton, Colo. Supreme Ct.) 

. .§ 402,387. 


Meter Box in Pathway.—Where plaintiffs, husband and wife, 
sued to recover damages for injuries sustained by plaintiff 
wife when she fell over a cement meter box, while walking 
along a dirt pathway, a judgment n. o. v. entered in favor 
of defendant gas company was reversed on appeal, the court 
holding that the trial judge erred in determining that there 
was no evidence which gave substantial support to the ver- 
dict reached by the jury. (Van Rennes et al. v. Southern 
Counties Gas Co. of Calif., Calif. Dist. Ct. of App.).. 
7 402,394. 


Awning Pole Hanging Over Sidewalk.—Defendant was held 
liable in a suit brought by plaintiff to recover damages for 
injuries sustained when he struck his forehead on an awning 
pole hanging over a sidewalk in front of defendant’s place 
of business. (Bordenave v. Silverman, La. Ct. of App.).. 
1 402,384. 


Street Car Conductor Struck by Train.—Plaintiff’s intestate 
was a conductor on a street car. It was his duty, when the 
street car approached a railroad track, to alight from the 
car and proceed to the crossing ahead of the street car to 
observe whether or not a train was approaching. The de- 
ceased, while engaged in this lookout duty at a railroad 
crossing, was struck by defendant’s locomotive. In a suit 
brought in Illinois to recover damages for his death, the 
court denied a recovery on the ground that the deceased 
was guilty of contributory negligence. (Allen, Admx. v. 
Pennsylvania R. R. Co., U. S. C. C. A., 7th C.).. 7 402,386. 


Municipality’s Liability —Plaintiff was injured as the result of 
falling down a stairway in a school building, which she had 
entered for the purpose of attending an entertainment, Per- 
mission to use certain rooms in the building for the enter- 
tainment had been granted by the school committee, under 
statutory authority. The court denied plaintiff a recovery 
against defendant municipality, holding that the school com- 
mittee was a board of public officers whose duties were 
prescribed by statute, and in the execution of its duties its 
members acted not as agents of the city but as public officers 
in the performance of public duties. (Sweeney v. City of 
Boston, Mass. Supreme Jud. Ct.)... 402,397. 


Cellar Flooded.—-Defendant city was found to have been negli- 
gent in laying a sewer pipe and was held liable for damage 
to plaintiffs building and merchandise caused by the flood- 
ing of plaintiff's cellar. (Galluzzi v. City of Beverly, Mass. 
Supreme Jud. Ct.)... 402,398. 


Manufacturer’s Liability——Plaintiff sued to recover damages 
for injuries alleged to have been sustained when a bottled 
beverage exploded in her hand. Defendants claimed that 
the bottle did not explode but broke when plaintiff struck 
it against some object. An order of the trial court sustaining 

laintiff’s motion for a new trial was set aside on appeal. 

ince it was evident from the facts in the case that the 
nature and character of the injury suffered by plaintiff could 
have no bearing on whether the bottle, while being handled 
in the usual manner, exploded and broke, or, whether plain- 
tiff struck the bottle against something and caused it to 
break, defendant was entitled to the criticized instruction that 
the fact of the injury was no evidence of defendant's negli- 
goace, (Palmer v. Hygrade Water & Soda Co. et al., Peps 

ola Co. of St. Louis, Appellant, St. Louis Ct. of App., Mo.) 
.. .§ 402,390. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


2 


a ee ee | 





No. 128 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 
rere em Ra RR ARES SERRE EEN OS OL a 


Explosion of Bottle—In an action brought by plaintiff to re- *% LIFE x 

cover damages for injuries sustained when a bottled bever- 

age, manufactured by defendant and purchased from a Accidental Death—The retaking by an insured of his motor- 
retailer, exploded in his hand, the trial court directed a cycle which had been unlawfully impounded by a police 
verdict for defendant on the ground that if defendant was officer in lieu of bail which the officer had no authority to 
to be charged with the damage, there should be proof of fix did not constitute the commission of a felony and the 
what was done with the bottle after it had left defendant’s death of the insured from injuries sustained when he crashed 
custody and before it came into plaintiff's hands. The doc- into a truck while attempting to elude the officers who 
trine of res ipsa loquitur was held to be inapplicable to the pursued him was held to be accidental within the meaning 
case. Judgment for defendant was affirmed on appeal. of the double indemnity clause of his policy. (Trevathan v. 


= ‘ome Beverage Co., N. J. Ct. of Err, and The Mutual Life Ins. Co., Ore. Supreme Ct.)...9 502,108. 
pp.)... 388. 

s _ . 3 ieiiieieata Rival Claims by Guardians.—In an action instituted in Pennsyl- 
Defective Elevator—Plaintiff, while ment * per ana - vania, a guardian appointed by the court in that state was 
duties as an elevator operator, was injured by reason of the entitled to the proceeds on behalf of the minor daughter of 
alleged negligence of defendant. Certain counts of the com- dhe inne ah Suahtn te titled theret heat 
plaint were predicated upon the theory that defendant, by he clai ri 0 all GENE WO OS CinES tere a agains 
virtue of a contract which it had with plaintiff’s employer, the claim of a guardian appointed in New York, the state 
undertook to inspect, service and adjust the elevator and in which the insured died. (The Prudential Ins. Co. of 
that it negligently performed said duties. The third separate America v. Crawford County Trust Co. et al., U. S. Dist. Ct., 
defense to these counts was ordered struck by defendant’s W. D., Pa.).. .9 502,100. 
answer. The counts were founded in tort and were not we ; 7 
predicated upon the alleged contract. Defendant’s liability Policies Assigned to Secure Mortgages.—In an action to fore- 
was in no way dependent upon the existence of any privity close mortgages held by the insurance company which had 
of contract between it and plaintiff. (Balandis et al. v. issued certain policies on the life of the insured wherein the 
Watson Elevator Co., U. S. Dist. Ct., D., N. J.)...9 402,389. insured’s wife was designated as beneficiary subject to the 
assignments, the insurance company was entitled to have 
such beneficiary joined as a necessary party to the action 


; ‘ee : before any order could be entered directing it to apply the 
the court held that the appointment of an administrator is . 
not subject to collateral attack and that letters of admin- — | ae oo yg ee : = re en 
istration, when not revoked or suspended by a direct attack arte: Dodate, ae oes efferson Standard Life Ins. Co. v. 
upon the order appointing the administrator, are sufficient Scott, Jr., et al.; Same v. Boddie, Jr., et al., S. C. Supreme 
proof of his right x mecca, the estate es civil section, Ct.). . .7 502,102. 
unless the record affirmatively shows no jurisdiction to make . . ¢ . 
the appointment. (Castillo e Warren et al., Calif. Dist, Ct. Wilful Misrepresentations by Insurance Agent.—An insured 
was awarded actual and punitive damages in her action for 
of App.).. .f 402,392. : 1 n : 
fraud and deceit based upon wilful misrepresentations made 
Hospital Patient Injured—County’s Liability—The demurrer by the insurer’s soliciting agent as to the coverage of the 
of defendant county was held to have been properly sus- policy with respect to sick benefits. (Thomas v. The Ameri- 
tained, in a suit brought by plaintiff to recover damages can Workmen, S. C. Supreme Ct.)... 502,103. 
for injuries sustained while a patient in the county hospital, 
the court holding that, in the operation of the hospital, the Beneficiary’s Rights as Respects Change.—The original bene- 
county was engaged in a governmental function. The fact ficiary under a certificate of insurance is entitled to have 
that the hospital admitted certain paying patients did not any change made in the manner provided by the certificate 
ne it into a proprietary or aD a oa v. and any change made in any other manner does not operate 
e County of Colusa et al., Calif. Dist. Ct. of App.)... to divest the rights of the original beneficiary. (Johanson v. 
Tea. Metropolitan Life Ins. Co., N. J. Supreme Ct.)... 502,107. 


Malpractice Actions—Capacity to Sue.—In an action for mal- 
practice brought by plaintiff in the capacity of administrator, 


Landlord and Tenant.—Plaintiff, while on her way to a bath- r 4 
room in a building wherein she was a tenant, sustained Joinder of Causes of Action—Upon demurrer filed to a com- 
injuries when she fell on certain steps. The evidence showed plaint seeking to recover disability benefits which were not 
that an electric light in the hallway was out and the plaintiff paid to the insured, the death benefit claimed by plaintiff as 
lit a candle, which also went out. Without relighting it, beneficiary, and damages for fraud and deceit growing out 
plaintiff proceeded by feeling along the wall with her hand. of the agent’s fraudulent obtaining of the policy, the court 
The court held that plaintiff was contributorily negligent holds that plaintiff cannot join the latter cause of action 
and denied a recovery against defendant landlord. (Cannon since it does not survive the insured, and that said plaintiff's 
et al. v. Blatt, Pa, Supreme Ct.).. .] 402,385. causes of action as administratrix and as beneficiary were 


i ly joined. (Mattison, Admx. v. Palmetto State Li 
Cows Struck by Train—Where plaintiff sued to recover for Ins Co, S. Pianeta 1 502,101. ne 


the loss of three cows which were struck at a private farm 


crossing used by plaintiff when passing from a meadow ‘ i ; 
situated west of his farm buildings, the court held that Judgment on Policy Restrained—An insurer was granted 


defendant railroad was negligent and affirmed a judgment equitable relief against the enforcement of a judgment on 
for plaintiff. (Dowse v. Maine Central R. R., N. H. Supreme a policy, its defense of misrepresentation being insufficient 
Ct.).. .§ 402,399, in the action at law since conscious fraud was not shown, 
but the claim of misrepresentation being sufficient to war- 
Bursting of Water Tank.—Defendant storage company was rant the equitable relief. (Metropolitan Life Ins. Co. v. Tar- 
held liable for injuries sustained by plaintiff, who occupied nowski, N. J. Ct. of Err. and App.). . .f 502,106. 
a house adjoining defendant’s leased premises, when a 


water tank located on top of defendant’s building burst. Misrepresentations by Insured.—The trial judge, after a verdict 


he court held that the doctrine of res ipsa loquitur was : : : ‘ 

: was returned in favor of defendant insurer which denied 
applicable to the case. (Suko v. Northwestern Ice & Cold See . . s 
Storage Co., Ore. Supreme Ct)... 402,395. liability under the policy sued upon because of misrepre 


sentations made by the insured in his application with 


Garage Owner’s Liability —Where the evidence showed that a respect to his condition of health, erred in entering judgment 
slight roughness of a garage floor caused the injuries sus- for plaintiff notwithstanding the verdict, there clearly being 
tained by plaintiff while passing over said floor, the court an issue of fact which was for the determination of the jury. 
denied plaintiff a recovery. (Medbury v. Merrimack Street (Taylor v. Municipal Employes Ins. Assn. of Chicago, Il. 
Garage, N. H. Supreme Ct.).. . | 402,393. App. Ct.).. 502,115. 
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LIFE—Continued 


Veteran’s Continued Disability—Evidence as to physical and 
mental ailments from which the insured suffered did not 
sustain the government’s contention that the said insured 
was no longer totally and permanently disabled as had been 
previously adjudicated. (Brown v. United States, U. S. Dist. 
Ct., E. D., Ill). . .§ 502,104. 


Claims to Proceeds of War Risk Policy—An amendment 
to a complaint after a rival claimant to the proceeds of a 
war risk policy had been impleaded as a third-party de- 
fendant whereby plaintiff sought to recover against such 
third party for alienation of the insured’s affections was 
properly refused by the lower court. (Moreno v. United 
States, U. S. C. C. A., Ist C.)...9 502,111. 


Disability of Veteran for Jury.—Under evidence disclosing that 
veteran was carried on W. P. A. payroll, but did practically 
no work, that he was frail and that he suffered from a 
saccular aneurism of the aorta, the jury found that he con- 
tinued to be totally and permanently disabled contrary to 
the claim of the Government. (Anderson v. United States, 
U. S. Dist. Ct., W. D., Pa.).. .§ 502,114. 


Delivery of Policy.—The mailing of a policy from the home 
office to the local agent which did not conform to the terms 
of the insured’s application was not considered to have been 
delivered to the insured in the absence of the insured’s 
acceptance of said policy as written. The insured died be- 
fore he ever received the policy and there was no meeting 
of the minds. (Morford v. California Western States Life 
Ins. Co., Ore. Supreme Ct.).. .{ 502,109. 


Time of Death.—Where the evidence failed to disclose any of 
the insured’s actions from the time he left his home on 
January 28, 1938, in the afternoon, until his body was found 
in the St. Lawrence River on June 18, 1938, the jury’s con- 
clusion that he met death prior to midnight January 29, 
1938, was without support. (The Aetna Life Ins. Co. v. 
Strobel, Ark. Supreme Ct.)...¥ 502,110. 


By-Laws of Association.—Delay caused by amendment of by- 
laws as to schedule of meetings of supreme arbor of defend- 
ant society and by failure to notify plaintiff as to meeting 
at which he could present appeal from denial of its claim 
under certificate excused plaintiff from compliance with 
such by-laws. (R. E. Townsend Corp. v. Gleaner Life Ins. 
Society, Mich. Supreme Ct.).. . 502,112. 


Premium Payments.—A payment made by the insured to the 
insurer was found by the jury to have been made in pay- 
ment of a balance due on a premium and not in connection 
with an alleged application for extension so that at the time 
of the death of the insured, the policy had not lapsed. 
(Aetna Life Ins. Co. v. Mason, Colo, Supreme Ct.) .. . 502,113. 




























































































































































































































































































% AUTOMOBILE »% 


Incapacity to File Claim.—Plaintiff failed to file her claim 
against defendant Rent-A-Car Company within thirty days 
after her injuries. She was confined to her home for six 
weeks and the court held that she was entitled to the 
statutory extension of time for filing claims by persons 
incapacitated by their injuries. It was not necessary that 
plaintiff be in a state of absolute helplessness in order to 
receive the benefit of the extension. (Nead v. Barrs Rent- 
A-Car Company, Ohio Ct. of App.). . .] 704,567. 


Failure fo Give Notice of Accident to Insurer.—In a suit for a 
declaratory judgment, it was held impracticable for the 
insured to give notice of an accident arising out of the use 
of his automobile when he reasonably believed, as the court 
below found, that no such accident had occurred and that 
probably no such claim would be made against him. This 
was begun in Mississippi. (Young v. Travelers Ins. Co., 
Ui S. C. C.A., Sth C.)...¥ 704,557. 


Insurer’s Liability to Defend.—Plaintiff’s insurance policy is- 
sued by the defendant insurer required the latter to defend 
the plaintiff in any suit, and expressly exempted it from 
liability for injuries sustained by persons riding in a com- 
mercial vehicle. The insurer refused to defend an action 
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against the plaintiff brought by a person sustaining injuries 
while riding in a truck. The court upheld the plaintiffs 
contention that the liability to defend and the liability for 
damages were independent obligations; although the in- 
surer was not liable for damages, it was liable to defend. 
(City Poultry & Egg Company, Inc. v. Hawkeye Casualty Co. 
Mich. Supreme Ct.).. . 704,521. oe 


Injection of Insurance—Remarks of Counsel.—Judgment 


awarding compensation for injuries to a pedestrian was 
reversed and remanded, the court holding that the remarks 
made by counsel for the plaintiff as to the matter of the 
defendant’s insurance were prejudicial to the defendant's 
case, (Tramill v. Prater, Kansas City Ct. of App., Mo.) 

1 704,526. 


Actual and Registered Owners’ Liability. —Plaintiff was in- 


jured as the result of the negligent operation of an automo- 
bile, driven, owned and registered in the name of the 
respective defendants. The presumption that the driver 
was not guilty of a crime in driving without the consent 
of the owner was sufficient, in the absence of other evidence, 
to warrant the conclusion that the car was driven with the 
consent of the owner. The registered owner, who had sold 
his car without notifying the department of motor vehicles 
and without endorsement of the certificate of title, was liable 
under the owners’ liability act. (Lanfried v. Bosworth et al,, 
Calif. Dist. Ct. of App.).. . 704,574. 


Limitation of Owners’ Liability—The law creates joint and 


several liability against the owner and operator of an auto- 
mobile. There is, however, a limitation upon the extent of 
recovery against the owner. Except in those cases where 
the operator’s liability exceeds the statutory limit of the 
owner’s liability, there may be no division of damages. 
(Sparks v. Bernstsen; Johnson v. Same; Coker v. Same, Calif. 
Dist. Ct. of App.).. . 704,575. 


Negligence of Fellow Employee—A judgment, entered in 


favor of plaintiff who was injured when a truck, rented by 
his employer from defendant, rolled away from the plat- 
form on which he was working, was reversed because the 
court refused to instruct that, if plaintiff’s fellow employee, 
the driver of the truck, was concurrently negligent, there 
could be no recovery. If there was such negligence, plain- 
tiff’s employer, who had a lien upon the recovery because 
of compensation benefits paid, would profit by its own 
wrong. (Passzehl v. Metropolitan Distributers, Inc., N. Y. 
Supreme Ct., App. Div.).. .§ 704,571. 


Master Servant Relation—Within the Scope of the Employ- 


ment.—Where the servant, even in the execution of his 
general duty, uses an instrumentality not expressly or im- 
pliedly authorized by the master, and damage results, the 
master is not liable. (Blackman v. Atlantic City & Shore 
R. R. Co., N. J. Ct. of Err. & App.).. . 704,550. 


Taxicab Operated by Agent.—In a suit for damages resulting 


from an injury received while riding in a taxicab operated 

by defendant’s agent, plaintiff may collect because the agents 

negligence was the proximate cause of the collision. De- 

fendant’s motion for a nonsuit was properly overruled. 

(Lancaster v. Atlantic Greyhound Corp., N. C, Supreme Ct.) 
7 704,538. 


Scope of Employment—Abandonment of Purpose.—The devia- 


tion by defendant’s truck driver, on his way to deliver a 
load, in going by his home to get his pocketbook, uninten- 
tionally left there, was held not to be an abandonment ot 
his purpose which would render the defendant not liable 
for an accident occurring at that time. (Jakes Foundry Co., 


Inc, v. Albright, Tenn. Ct. of App.).. . 704,528. 


Carrier’s Degree of Care.—Instructions which were erroneous 


because they failed to recognize the principle that a carrier 
of persons for reward must use the utmost care and dili- 
gence for their safe carriage were found to be prejudicial. 
and an order for a new trial was sustained, although the 
evidence preponderated in favor of defendants and other 
instructions correctly stated the principle in question. (Nance 
et al. v. Fresno City Lines, Inc. et al., Calif. Dist. Ct. of App.) 
q 704,553. 
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Bus Passenger Killed after Alighting from Bus.—A passenger, 
on alighting from a bus at the end of his journey, loses his 
status aS a passenger when he has stepped from the bus 
to a place of safety on the highway. (White v. Chappell 
et al., N. C. Supreme Ct.).. .] 704,555. 


Unused, Unlighted Traffic Standard—Obstruction to Traffic.— 
A traffic standard in the center of a thoroughfare, no longer 
used for traffic lights, is an obstruction to traffic and when not 
properly lighted is a nuisance. Plaintiff's suit for damages 
growing out of the collision of his car with the unlighted 
standard on a rainy, misty night was proper and the lower 
court’s judgment and award in his favor are affirmed. 
(Rebecca Laub et al. v. City of Camden; William Laub v. 
Same, N. J. Supreme Ct.)...7 704,561. 


Rider Thrown from Unenclosed Platform of Logging Truck.— 
A rider on the unenclosed narrow platform of a logging 
truck who was dislodged and injured when the truck ran 
over a manhole cover protruding from the surface of a street 
known to be under repair has no claim against the munici- 
pality for damages allegedly due to its negligence. Rather 
the rider himself is contributorily negligent in not exercising 
reasonable care and diligence for his safety. Dismissal of 
the suit by the lower court was proper. (Fallin v. Town of 
Jonesboro, La. Ct. of App.). . .] 704,558. 


Alighting from Municipal Bus—Artificial Limb.—Plaintiff, 
wearing an artificial limb, alleged personal injury while 
alighting from a municipal bus which made a sudden jerk 
after she had negotiated one step of the exit. Conflicting 
testimony of the bus passengers was heard. After sifting 
and eliminating testimony of certain witnesses the trial 
court held against the plaintiff. Upon review the instant 
court sees no manifest error in the prior decision. (Anderson 
v. City of Monroe, La. Ct. of App.).. . 1 704,539. 


County Road Commission’s Liability—A county road commis- 
sion is liable for the death of the plaintiff's decedent result- 
ing from the negligent operation of a county highway truck 
by an employee. The truck was being driven through an- 
other county, at the time. of the accident, for use in the 
county in which the commission had jurisdiction. The doc- 
trine of governmental immunity was held to be inapplicable 
because of a statute making an owner liable for the negligent 
operation of a motor vehicle by an agent or servant. (Miller, 
Admr. v. Board of County Road Commissioners et al., Mich. 
Supreme Ct.).. . 704,522. 


Collision at Street Intersection.—Plaintiff’s car moving on a 
through street was hit by defendant’s truck entering the 
street intersection, Plaintiff was not driving wantonly or 
negligently and the driver of defendant’s truck, had he prop- 
erly observed the stop sign, or had he properly stopped 
after entering the intersection, while moving slowly in sec- 
ond gear, could have avoided the accident. Judgment for 
plaintiff was affirmed. (Brown, d. b. a. Brown Hauling Co. 
v. Newsome, Ala. Supreme Ct.).. . | 704,562. 


Collision between Motorcycle and Bus.—A motorcyclist “ran” 
a caution light at a street intersection when he “followed 
through” in his lane of traffic at an excessive speed. His 
vehicle, wobbling and not under control, approached from 
the left, cleared the left of a bus and careened into the 
bus’ right side, injuring the motorcyclist. On the basis of 
the evidence disclosed, it appeared that the injuries suffered 
by the motorcyclist were due to his own negligence and 
violation of traffic rules. Consequently his plea for a judg- 
ment was refused. (Murphy v. City of Alexandria et al., La. 
Ct. of App.).. . 704,566. 


Truck and Automobile Colliding at Intersection.—Plaintiff 
brought action for the recovery of damages to his truck 
and for personal injury to himself sustained when his truck 
collided with defendant’s automobile at a street intersection 
in Scranton. On the basis of the record the trial court did 
not err in refusing to affirm defendant’s request for binding 
instructions and in denying her motion for judgment n. o. v. 
(Steingart v. Kaney, Pa. Superior Ct.).. .] 704,564. 


Contributory Negligence as a Matter of Law.—A plaintiff was 
found contributorily negligent as a matter of law where his 
own testimony showed that he crashed into the side of a 
truck at an intersection because he was driving at such an 
excessive rate of speed as to lose control of his car. (Hess 
v. Mumma et al., Pa. Superior Ct.). . .] 704,559. 


Contributory Negligence at Intersection—Upon rehearing a 
former decree was re-instated and the judgment made final 
where it was not shown that the contributory negligence of 
the plaintiff was the proximate cause of the collision at an 
intersection. (Boullion v. Bonin; Motty, d. b. a. Motty Ice 
Works v. Same, La. Ct. of App.)... 704,552. 


School Intersection Collision—From a close examination of 
the record, no evidence was found to support the trial court’s 
conclusion that the plaintiff was guilty of contributory 
negligence; hence, the trial court’s judgment favoring the 
defendant who crashed into the side of the plaintiff’s car 
as it proceeded across a school intersection was reversed. 
(O’Conner et al. v. Massachusetts Bonding & Ins. Co. et al., 
La. Ct. of App.).. . 704,544. 


Losing Right of Way at Intersection.—The automobile in which 
plaintiff was riding was struck from the right at an inter- 
section. Under a local traffic regulation, as construed by the 
court, the offending driver, by his recklessness, lost his right 
of way and was answerable for plaintiff’s injuries. (Bauser- 
man et al. v. White, Colo. Supreme Ct.). . .J 704,519. 


Side Road and Highway Intersection.—A truck driver ap- 
proaching on a side road to the right of a motorist on an 
intersecting highway cannot assume that the latter will 
respect his rights and permit him to proceed across. (Olano 
et al. v. J. C. Leathers & Travelers Ins. Co., La. Ct. of App.) 
.. 704,543. 


Side Road Collision—Look Out.—A motorist who entered a 
highway from a side lane without first looking to his left, 
and then to his right, and who crashed into a sedan ap- 
proaching from his left, was found to be negligent. (Carroll 
v. Kirk, Pa. Superior Ct.)... 704,535. 


Collision with Skidding Automobile—Res Ipsa Loquitur.— 
Defendant’s skidding automobile collided with plaintiff's car 
on slippery macadam highway inflicting damage both to the 
latter’s person and his property. At the conclusion of plaintiff’s 
evidence, with no evidence offered by defendant, motion for 
nonsuit was correctly overruled. Although the principle of 
res ipsa loquitur does not apply to skidding, there was ample 
evidence of actionable negligence for the case to be properly 
submitted to the jury. (John Williams v. Thomas; Hatcher 
Williams v. Same, N. C. Supreme Ct.). . . 704,529. 


Passing Vehicles.—Plaintiff recovered compensation for in- 
juries sustained when her car was struck by defendant’s in 
an attempt to pass. There was no evidence that defendant 
gave any signal of her desire to pass and all witnesses 
admitted that plaintiff's car was at all times on the right 
side of the road. (Clos v. Chapman, Ohio Ct. of App.)... 
{ 704,520. 


Passing-Car Collision—The court dismissed plaintiff’s action 
where it found from the conflicting evidence that plaintiff 
had without warning swerved to the left side of the road 
into the path of a passing motorist. (Kemper et al. v. Land, 
La. Ct. of App.)... 704,546. 


Proximate Cause of Rear End Collision.—A plaintiff's suit was 
dismissed where it was shown that plaintiff with undue 
speed drove head on into the rear end of the defendant’s 
vehicle which defendant without warning had practically 
stopped on the right side of the road. (Harris v. Hendrixson, 
Tenn. Ct. of App.)... 704,551. 


Rear End Collision—Contributory Negligence—A judgment 
of the trial court for the plaintiff was affirmed where a 
defendant, who negligently parked his truck on the left 
side of the road and then suddenly drove onto the right 
lane of the highway and stopped in the path of the plain- 
tiff, failed to establish that the plaintiff was contributorily 
negligent. (Butler v. Houma Ice Co. et al., La. Ct. of App.) 

. 1. 704,547. 
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AUTOMOBILE—Continued 


Rear End Collision—Truck Stopped on Highway Without 
Flares.—A trial court properly allowed a plaintiff to recover 
for injuries sustained when the car in which she was riding 
struck a truck that was stopped on the highway due to the 
failure of its lighting system; the truck driver had not 
driven off the road because of the narrowness of the 
shoulder, and yet had not erected flares as required by 
statute. (Millet et al. v. Rizzo et al., La. Ct. of App.).. 
1 704,542. 


Double-Parked Car Struck.—Plaintiff was allegedly injured 
when his double-parked car, into the tank of which he was 
pouring gasoline, was hit by defendant’s slowly-moving 
automobile on a busy street, throwing him to the pavement 
and inflicting serious head injuries. From the record of the 
lower court’s trial there is not one iota of evidence con- 
necting the injuries with the accident. Consequently the 
trial court’s decision in favor of the plaintiff is reversed. 
(Johnson v. Griffith et al., Calif. Dist. Ct. of App.).. . 704,563. 


Three-Way Collision—Van, Truck and Ambulance.—An over- 
loaded truck slowed its speed on a highway preparatory to 
driving onto the shoulder for tire inspection, The driver 
gave the arm signal but without his knowledge he was 
trailed by a fast moving van carrying two passengers in the 
driver’s seat. To avoid crashing into the truck the van 
driver pulled into the left lane of the highway, without ascer- 
taining whether traffic approached, directly into the path of a 
fast approaching ambulance. The passengers, injured in the 
three-way collision, obtained judgments against the truck 
driver. (Kearns et al. v. Atkins et al., La. Ct. of App.)... 
1 704,534. 



























































Wrongful Death Action.—Plaintiffs’ intestate was hurled from 
a coupe, which had struck a bridge abutment, into the path 
of defendant’s truck, In the wrongful death action, brought 
against defendant upon principles of respondeat superior, the 
exclusion of expert medical opinion from evidence entitles 
defendant to a new trial. (Hester v. Horton Motor Lines et 
al, N. C. Supreme Ct.).. .§ 704,530. 












































Runaway Horse—Collision with Truck.—Plaintiff’s minor son 
was injured in a collision when the runaway horse upon 
which he was mounted ran into the side of a truck driven, 
at proper speed, by defendant’s servant. Evidence showed 
that the truck driver exercised reasonable diligence in try- 
ing to avert the accident when the boy’s peril was apparent 
to him. There was no recovery. (Ward v. City Fuel Oil Co., 
Inc., Fla. Supreme Ct.).. . 704,565. 












































Horse Injured by Motorist.—A motorist is not liable for in- 
juries to a horse which without warning turned from the 
edge of a public road where it had been grazing into the side 
of his automobile, striking its right rear leg against the 
bumper before the motorist could do anything about it. 
(Fontenot v. La Fleur et al., La. Ct. of App.).. . 704,545. 





























Guest Injured—Driver Careless and at Fault.—A trial court 
properly allowed a guest to recover for injuries sustained, 
when defendant’s automobile, due to his own fault and care- 
lessness, collided with another vehicle at the right angle 
intersection of two main highways. (Nathan v. McGinley, 
Pa. Supreme Ct.).. .J 704,536. 












































Indefinite Agreement to Share Expenses.—Plaintiff agreed to 
pay half of the expenses of a trip when she was invited to 
be a passenger in the defendant’s car. Defendant said that 
one-third of the expenses was more equitable. There was 
no binding obligation resulting, and the plaintiff was there- 
fore not a passenger for hire at the time of the injury which 
occurred in Virginia, although she had paid more than a 
third of the expenses. Under the Virginia Guest Statute, 
identical to the Michigan law, plaintiff was a guest and 
defendant was not liable for the injuries. (Bushhouse v. 
Brom, Mich. Supreme Ct.).. .§ 704,523. 
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Family Car Doctrine Applied to Family Corporation—Com- 


pensation was directed to be awarded a guest injured while 
riding in a car owned by a closed family-controlled corpora- 
tion and operated by one of the members of that family, 
under the family car doctrine, Evidence showed that, when 
not in use in the business, the car was used by members 
of the family for personal purposes; that the instant driver 
used and was using it so. The court reversed the trial 
court’s judgment holding the corporation not liable, holding 
that, the car being maintained for family use, it made no 
difference whether it was owned by a family member or a 
family corporation; that the scope of the intended use of 
the car determined the applicability of the doctrine. (Durso 
v. A. D. Cozzolino, Inc., Conn. Supreme Ct. of Err.) 

7 704,531. 


Cause of Minor’s Death—A boy was thrown from a wagon 


to the hard pavement below when the wagon was struck 
by defendant’s negligently driven automobile. His parents 
stated that that afternoon he complained of pains in his 
chest which began to swell and continued to swell until his 
death in four months. The jury should have been permitted 
to consider this testimony and the court’s entry of a judg- 
ment as in case of nonsuit in the wrongful death action 
brought was erroneous. (Jordon, Admx. v. Glickman, N. C. 


Supreme Ct.).. . | 704,573. 


Parents’ Contributory Negligence.—In suit to recover damages 


for death of plaintiff’s infant hit by automobile driven by 
defendant’s employee after hours of employment, the evi- 
dence in the light most favorable to plaintiff does not show 
parents’ contributory negligence so as to bar action for 
recovery. (Pearson, Admr. v. National Manufacture and 
Stores Corp., d. b. a. Huntley-Stockton-Hill Co., et al., N. C. 
Supreme Ct.)...{ 704,525. 


Buying Car for Epileptic Son.—Plaintiffs’ allegations that de- 


fendant purchased a car for his adult epileptic son who 
drove it into a tree and pole during a fit, causing injuries 
to plaintiffs, his passengers, stated a good cause of action 
and the dismissal of their claims was erroneous, (Golembe 
et al. v. Blumberg et al., N. Y. Supreme Ct., App. Div.) 

7 704,569. 


Wife Injured.—Plaintiff sued for the recovery of severe per- 


sonal injuries to his wife, received in a collision between 
his car and defendant’s truck. Evidence that defendant 
carried liability insurance was not improperly admitted dur- 
ing the trial. Neither was the judgment awarded plaintiff 
excessive considering the extent of the wife’s injuries and 
discomfort. Defendant’s motion to declare a mistrial was 
properly overruled. (National Biscuit Co. v. Lawrence, Texas 


Ct. of Civ. App.).. . 704,549. 


Husband and Wife—A civil action is maintainable between 


husband and wife for damages for personal tort committed 
by one against the other, but in point of law plaintiff was a 
“guest” of her husband, “without payment for such trans- 
portation,” and therefore acquired no cause for action 
against him. (Scotvold v. Scotvold, S. D. Supreme Ct.) 

7 704,524. 


Death at Railroad Crossing.—Plaintiff’s decedent lost his life 


along with two others, when the car in which he was riding 
stopped momentarily, proceeded and stalled on a railroad 
crossing in front of defendant’s speeding passenger train. 
The crossing was protected by flasher lights and the ap- 
proaching train could have been seen for a distance of some 
one thousand feet. When the driver of the car proceeded 
to “make it” he did so at his own risk. Invoking the 
“imputed negligence” doctrine, the court found plaintiff's 
decedent negligent along with the driver of the car. 
(Shaffer, Admx. v. New York Central Rd. Co., Ohio Ct. of 
App.) .. .] 704,560. 


Railroad Crossing Collision—Discovered Peril.—Plaintiff’s de- 


cedent was killed when the car which he was driving col- 
lided with defendant’s train at a crossing. Plaintiff brought 
suit for compensation for the wrongful death of his son. 
Evidence showed that the engine’s headlight was on, whistle 
blowing, bell ringing and that it was partly over the highway 
when the collision occurred. On the basis of the evidence, 





i 






, 1941 


Com- 
while 
‘pora- 
amily, 
when 
nbers 
lriver 

trial 
ding 
le no 
Ora 
ise of 
Durso 


AP. 


yagon 
truck 
rents 
n his 
il his 
litted 
judg- 
ction 


N.C. 


lages 
n by 
: evi- 
show 
1 for 

and 
N.C. 


t de- 
who 
uries 
ction 
embe 


ye 


per- 
ween 
idant 
dur- 
intiff 
and 
was 
‘exas 


ween 
itted 
yas a 
‘ans- 
stion 


: life 
ding 
road 
rain 

ap- 
ome 
eded 

the 
tiffs 
car. 
t. of 


col- 
ight 
son. 
istle 
way 
nce, 


No. 128 


plaintiff's claim of discovered peril cannot be upheld against 
defendant and the trial court’s opinion granting judgment 
in his favor is reversed. (Wichita Falls & Southern Railroad 
Co. v. Hesson, Tex. Ct. of Civ. App.).. .9 704,548. 


Trucker’s Death at Railroad Crossing—Primary or Subsequent 


Negligence.—Plaintiff's intestate was killed at a railroad 
crossing in a collision between his truck and appellant’s heavy 
passenger train traveling at fifty miles an hour. The engi- 
neer’s testimony that decedent did not stop, although had 
he done so, he could have observed the approaching train, 
raised a jury question. Plaintiff cannot recover on a primary 
negligence claim nor was there sufficient evidence to justify 
the lower court’s finding of the railroad’s subsequent negli- 
gence. Reversed and remanded. (Atlantic Coast Line R. R. 
Co. v. Flowers, Admr., Ala Supreme Ct.).. .] 704,533. 


Humanitarian Rule.—Judgment for plaintiff was reversed and 


remanded where the instructions, given under the humani- 
tarian rule, imposed a duty upon the defendant to take steps 
to avoid the collision when he saw that the plaintiff was 
“approaching and in close proximity to a position of immi- 
nent peril,” the court holding that the danger zone was 
thereby unlawfully extended and that no duty arose until 
the situation of peril had arisen. (Flaspoler v. Kansas City 
Public Service Co., Kansas City Ct. of App., Mo.).. .] 704,527. 


Pedestrian Injured—Right of Way.—An operator of a vehicle 


on a roadway was held to have the superior right-of-way 
over a passenger on a streetcar who alighted and crossed 
the roadway at a point other than within a crosswalk. (Fabling 
v. Jones, Colo. Supreme Ct.). . . 704,556. 


Tire Changed on Road.—Defendant Downie invited plaintiff to 


accompany him on a business trip. Enroute, it was neces- 
sary to change a tire, and Downie agreed that, if plaintiff 
would help, he would warn him against approaching traffic. 
For violation of this agreement, resulting in injury to plain- 
tiff, Downie was held answerable for plaintiff’s damages. A 
judgment was also entered against Downie’s employer, the 
owner of the car. (Eckert v. G. B. Farrington Co., Inc. 
N. Y. Supreme Ct., App. Div.). . . | 704,572. 


? 


Unavoidable Accident.—The defendant pleaded a general de- 


nial to plaintiffs’ charge of negligence, Under such pleading, 
the defense of unavoidable accident was available to him 
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and the court did not go outside of the issues in deciding 

that the injuries of plaintiffs were the result of an unavoid- 

able accident. Plaintiffs’ motion for a rehearing was, there- 

fore, denied. (Seele et ux. v. Purcell, N. M. Supreme Ct.) 
. 1 764,508. 


Damages to Automobile—Sufficiency of Evidence.—In an ac- 
tion arising out of an automobile accident, although only 
the plaintiff testified as to the amount of damage done in 
the collision and as to the value of repairs, the court rightly 
charged that there was sufficient evidence for the jury. 
(Gethins v. Stein, Pa. Superior Ct.)...] 704,540. 


Medical Expert’s Fees—Taxed as Costs.—Fees of a medical 
expert called by plaintiff may be taxed as costs to defendant 
although the issue concerning which the expert testified was 
decided adversely to the plaintiffs. (Penouilh v. Tove 
Brothers Yellow Cab Co. et al., La. Ct. of App.)... 704,541. 


Adequacy of Damages—Reconsideration of Verdict—Where 
pedestrian claimed to have sustained special damages of 
$5098.27 and that he would suffer a further loss of $1500 
in wages and never be able to resume work as a hod carrier 
as a result of being struck by the defendant’s car, it was 
not error for the trial court to return a verdict for $6625 
to the jury for reconsideration as to damages, and to point 
out to the jury that, if they believed the evidence concern- 
ing special damages, it felt an inadequate amount had been 
awarded as general damages. (Marini v. Wynn, Conn. Su- 
preme Ct. of Err.).. . | 704,532. 


Change of Venue—Convenience of Witnesses.—The determina- 
tion of motions for change of venue upon ground of con- 
venience of witnesses rests largely in the sound discretion 
of the trial judge and the fact that many of the moving 
party’s witnesses reside in another county, or that possibly 
a greater number live there than live in the county where 
the action is brought, is not a deciding factor. (Willingham 
v. Pecora, Calif. Dist. Ct. of App.). . .§ 704,554. 


Judgment in Summary Conviction Proceeding Irrelevant in 
Trespass Action.—A finding of not guilty in a prosecution 
for reckless driving has no bearing upon the issue of negli- 
gence in a civil action for trespass, and the reference to such 
finding by counsel for appellant was wholly irrelevant. 
(Hess v. Stiner et al., Pa. Superior Ct.)...] 704,537. 
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